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Court of Appeals of the District of Colombia 


No. 3035. 

The Washington Railway & Electric Company, a Corporation, 

Appellant, 

vs. 

F^nk W. Perry. 

a Supreme Court of the District of Columbia. 

At Law. No. 57194. 

Prank W. Perry, Plaintiff, 

' vs. 

The Washington Railway & Electric Company, a Corporation, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washin^on, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration, 

Filed August 25, 1914. 

In the Supreme Court of the District of Columbia. 

At Law. No. 57194. 

Frank W. Perry, Plaintiff, 

. vs. 

The Washington Railway & Electric Company, a Corporation, 

Defendant. 

The plaintiff. Prank W. Perry, sues the defendant, the Wash¬ 
ington Railway & Electric Company, a corporation, having offices 
and agents and doing business in the City of Washington, District of 
Columbia, for that heretofore to wit, at and before the happening 
of the grievances hereinafter mentioned, the defendant was and still 
l-^035a 



2 THE WASHINGTON RAILWAY & ELECTRIC CO. VS. 

is a common carrier of passengers for hire, and as such used, owned 
and operated certain lines of electric railway along certain streets 
and avenues in said City and District aforesaid; that the said de¬ 
fendant aforesaid not only operated an electric railway in the Uty ot 
Washington District of Columbia as aforesaid, but also operated and 
operates a railway in the State of Mar^dand, running from what was 
formerly known as Georgetown, District of Columbia, to Cabin John 
Bridge, in said State and that along said line is a place called Glen 
Echo where persons are invited to go by the said defendant aforesmd 
for amusement, and that said plaintiff boarded a car of the said de¬ 
fendant at to wit 10.15 in the evening of Sunday, the 31st day of 
May 1913, at Glen Echo aforesaid, the said car being a through car, 
one that runs from Cabin John Bridge to Fifth & F Streets, 

2 Northwest; that the said plaintiff was sitting in the rear seat of 
said car, having been received as a passenger thereon and 
paid the usual and customary fare, and being a passenger as aforesaid, 
it then and there became and was the duty of the said defendant cor¬ 
poration to properly maintain and police the said car and to protect 
the said plaintiff not only from the acts of the agents or employees 
of the said railway company, but also from unlawful acts and ^ister- 
ous conduct of other ]^assengers or ])ersons in and upon .'•aid car, 
that there boarded said car aforesaid at Glen Echo aforesaid a number 
of boys who w’ere on the back of said car and who from said Glen 
Echo" aforesaid until the happening of the event hereinafter men¬ 
tioned, had l)een loud, boisterous and rough on said car, that ^id 
boys, passengers as aforesaid, continued said conduct from the time 
they’left said Glen Echo until the said car arrived at 9th & F Streets, 
Northwest, that during said time aforesaid, although it was the duty 
of the said agents of the said defendant to curb the said noise and 
make the said passengers aforcvsaid behave, yet the said defendant, 
through its agents, negligently and carelessly pennitted the said pas¬ 
sengers aforesaid to act in said rough, unruly and boisterous manner, 
and that as said car arrived at 9th & F Streets aforesaid, one of the 
said passengers aforesaid broke a window of said car and the glass 
therefrom fell on the right leg of the said plaintiff and cut the tendon 
and arteries above the knee, and othenvise bniised and injured said 
plaintiff, and by reason thereof the said plaintiff was confined to his 
hed for a long period of time, to wit, eight days, and was severely in¬ 
jured in and about the said leg, and he was otherwise bruised in and 
about the body, suffering pain, and his nen^ous system greatly 
shocked, and that he still suffers from said injury aforesaid, 
3 and that he was compelled to expend money in the cure of 
himself, to wit, the sum of One Hundred Dollars ($100.00), 
and by reason thereof the said plaintiff was damaged in the sum of 
Five Thousand Dollars ($5,000.00). 

Wherefore, plaintiff brings this suit and claims of the defendant 
the sum of Five Thousand Dollars ($5,000.00) l)esides costs of this 

* DANIEL W. BAKER, 

JOHN W. STAGGERS, 

Aitomeys for Plaintiff. 
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Plea. 

Filed September 18, 1914. 

Now comes the defendant in the above entitled cause, and for plea 
to the declaration filed herein, says that it is not guilty as in said 
declaration alleged. 

GEO. P. HOO\^R, 

A ttomey for Defendant. 

Joinder of Issue. 

Filed September 19, 1914. 

The plaintiff joins issue with the defendant on the plea filed in the 
above entitled cause. 

DANIEL W. BAKER, 

JOHN W. STAGGERS, 

Aitorneys for Plaintiff. 

Memorandum. 

March 8, 1916.—Verdict for Plaintiff for $500.00. 


4 Motion in Arrest of Judgment. 

F^led March 13, 1916. 

* * ♦ ♦ ♦ ♦ 

Now comes the defendant, by its Attorney, and moves the Court 
to ai^st the entry of judgment on the verdict of the jurv rendered 
in this ^se on the 8th day of March, 1916, for the following reasons: 

/o\ rpu declaration fails to state a cause of action. 

(2) The plaintirs declaration does not show that the breaking of 
the glass which caused the injury to the plaintiff was the result of or 
connected with the loud, boisterous and rough conduct of the cer- 
toin wy pa^engers mentioned in said declaration, or that the break¬ 
ing of the glass was pursuant to any purpose or design on the part of 
any passengers, or that said purpose or design, if it existed, was 
known or could have l^n known to the defendant or its employes, or 
that the defendant or its employes had reason to know that any dan- 

th^tened the plaintiff as a probable result of said 
loud boisterous and rough conduct, or that the breaking of the glass 
resulted proximately from said loud, boisterous and rough conduct. 

JNO. S. BARBOUR, 

A ttomey for Defendant. 
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To Messrs. Daniel W. Baker, Jno. W. Staggers, Att'ys for Plaintiff: 

Please take notice that the above motion, together with a motion 
for a new trial in the same case, will be for hearing before Mr. Jus¬ 
tice Gould on March 17,1916. 

JNO. S. BARBOUR, 

A ttomey for Defendant. 

5 Motion for New Trial. 

Filed March 13, 1916. 

♦ 4t ♦ « 

Now comes the defendant, by its Attorney, and moves the Court to 
set aside the verdict of the jury rendered in this case on the 8th day 
of March, 1916, and grant it a new trial, for the following reasons: 

(1) The verdict was and is contrary to the evidence. 

(2) The verdict was and is unsupported by the evidence. 

(3) The verdict was and is contrary to the weight of the evidence. 

(4) The verdict was and is contrary to the Courtis instructions. 

(5) The Court erred in refusing the defendant’s prayer No. 1. 

(6) The Court erred in refusing the defendant’s prayer No. 4. 

(7) The Court erred in refusing the defendant’s prayer No. 6. 

(8) The Court erred in refusing the defendant’s prayer No. 7. 

(9) The Court erred in refusing the defendant’s prayer No. 8. 

(10) Because the evidence failed to show that there was reasonable 
ground for the defendant to apprehend personal injury to the plain¬ 
tiff from the conduct of passengers on the car. 

(11) Because the verdict was grossly excessive. 

JNO. S. BARBOUR, 

A ttomey for Defendant. 

6 To Messrs. Daniel W. Baker, Jno. W. Staggers, Att’ys for 

Plaintiff: 

Please take notice that the above motion, together with a motion 
in arrest of judgment in the same case, will be for hearing before 
Mr. Justice Gould on March 17, 1916. 

JNO. S. BARBOUR, 

A ttomey for Defendant. 

Memorandum. 

March 24, 1916.—Time to submit motions in Arrest of Judgment 
and for a New Trial extended to and including April 1, 1916. 

Supreme Court of the District of Columbia. 

Friday, March 31, 1916. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 

♦ ♦♦♦♦♦♦ 
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FRANK W. PBRRY. 

Upon consideration of the motions of defendant filed herein by its 
Attorney, in arrest of judgment and for a new trial, it is ordered that 
said motions be, and the same hereby are overruled, to which defend¬ 
ant notes an exception, and judgment on verdict is ordered. 

Wherefore, it is considered that the plaintiff herein recover of de¬ 
fendant the sum of Five hundred dollars ($500) with interest 
thereon from this date, being the money payable by said defendant to 
plaintiff by reason of the premises, together with the costs of suit, 
to be taxed by the Clerk, and have execution thereof. 

From the foregoing judgment, the defendant by its Attor- 

7 ney in open Court, in the presence of Counsel for plaintiff, 
notes an appeal to the Court of Appeals of the District of Co¬ 
lumbia, and the penalty of the bond on said appeal to operate as a 
Supersedeas is hereby fixed in the sum of Six hundred dollars 
($600.00). 

Memoranda. 

April 21, 1916.—Supersedeas bond approved and filed. 

May 15, 1916.—Bill of Exceptions submitted. 

May 31, 1916.—Time to file transcript of record extended to and 
including June 30, 1916. 

June 20, 1916.—Time to file transcript of record extended to and 
including August 1, 1916. 

July 25, 1916.—Time to file transcript of record extended to and 
including September 15, 1916. 

September 14, 1916.—Time to file transcript of record extended to 
and including October 16, 1916. 

October 13, 1916.—Time to file transcript of record extended to 
and including November 15, 1916. 

8 Notice to Counsel of Submission of Bill of Exceptions. 

P^led October 13, 1916. 

To Messrs. D. AV. Baker, J. W. Staggers, Attorneys for Plaintiff. 

Gentlemen : I am herewith handing you copy of the proposed 
Bill of Exceptions in the case of Frank W. Perry vs. Washington 
Railway and Electric Company, At Law No. 57194, which will be 
presented to the Court on the 15th day of May, 1916, for settlement. 
Will you please accept service of copy, and oblige. 

Yours very truly, 

JNO. S. BARBOUR, 
Attorney for Defendant. 

Service of a copy of the proposed Bill of Exceptions acknowledged 
this 4th day of May, 1916. ^ 

DANIEL W. BAKER, 

JOHN W. STAGGERS, 

Per H. A. G.. 

L L_ j. Attorneys for Plaintiff. 
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Supreme Court of the District of Columbia. 

Friday, October 13, 1916. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cov¬ 
ington presiding. 

♦ ♦♦♦♦♦♦ 

By Justice Gould. 

• The Court having this day signed the Bill of Exceptions heretofore 
submitted herein, now orders the same of record as of the time of 
the noting thereof at the trial. 

9 Assignments of Error. 

Filed October 23, 1916. 

♦ ♦♦♦♦♦♦ 

Now comes the Defendant, the AVashington Railway and Electric 
Company, by its Attorney, and files the following Assignments of 
Error: 

1. The Court erred in refusing to direct a verdict for the defendant 
at the conclusion of the plaintiff’s case. 

2. The Court erred in refusing to direct a verdict for the defend¬ 
ant at the conclusion of all of the evidence. 

3. The Court erred in refusing the defendant’s prayer No. 1. 

4. The Court erred in refusing the defendant’s prayer No. 4. 

. 5. The Court erred in refusing the defendant’s prayer No. 6. 

6. The Court erred in refusing the defendant’s prayer No. 7. 

7. The Court erred in refusing the defendant’s prayer No. 8. 

8. The Court, erred in overniling the defendant’s motions in ar¬ 
rest of judgment and for a new trial and entering judgment on the 
verdict in favor of the plaintiff, because 

(a) The plaintiff’s declaration fails to state a cause of action; 

(b) The verdict was grossly excessive. 

JNO. S. BARBOUR, 

Attorney for Defendant and Appellant 

Washington Railway and Electric Co. 

Service of a copy of the foregoing is hereby acknowledged this 
21st day of October, 1916. 

DANIEL W. BAKER, 

J. W. STAGGERS, 

Aitomeys for Plaintiff. 
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Designation of Record. 

Filed October 23, 1916. 

Directions to Clerk in Preparation of Record. 

'"’.i" preparing the Transcript of Record in the above en- 
titled suit, will please embody the following, viz: 

1. Plaintiff’s Declaration. 

2. Defendant’s plea. 

3. Plaintiff’s joinder of issue. 

4. Memo.: Verdict of jury for plaintiff. 

Trial ^^*^*”^*”*'* Arrest of .Tudginent and for a New 

6. Memo.: Ccmtin^nce of defendant’s motions in Arrest of Judc- 
ment and for a New Trial. ^ 

Now S« ' motions in Arre.st of Judgment and for a 

New Tnal overruled; judgment on verdict for plaintiff; appeal noted 
in open court; appeal bond fixed. ^ 

8. Memo.: Approval and filing of appeal bond. 

mitted served on plaintiff’s counsel will Bill of Exceptions sub, 

1 ?’ Exceptions submitted. 

Court o^Tp^^k Transcript of Record in 

12. Memo.: Settling Bill of Exceptions. 

13. Assignments of Error. 

14. This Designation. 

JNO. S. BARBOUR, 

Attorney for Defendant and Appellant 

Washington Railway and Electric Co. 

da^oVoir,®.”^ acknowledged this 19th 

DANIEL W. BAKER, 

J. W. STAGGERS, 

Attorneys for Plaintiff. 
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Supreme Court of the District of Columbia. 


United States op America, 

District of Columbia, ss: 

I, John R. Young, ^erk of the Supreme Court of the District of 
aiumbia, hereby certify the foregoing pages numbered from 1 to 10 
boto inclusnje, to be a true and correct transcript of the record ac^ 
corfmg to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 57194 at Lawfwherete F^k W 
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Perry is Plaintiff and The Washington Railway & Electric Company, 
a corporation, is Defendant, as the same remains upon the hies and 

of record in said Court. , 

In testimony whereof, I hereunto subscribe my name ^d amx me 
seal of said Court, at the City of Washington, in said District, this 

7th day of November, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


12 To Messrs. D. W. Baker, J. W. Staggers, Attorneys for Plain¬ 
tiff. 

Gentlemen : I am herewith handing you copy of the proposed 
Bill of Exceptions in the case of Frank W. Perry vs. Washington 
Railway and Electric Company, At Law No. 57194, which will be 
presented to the Court on the 15th day of May, 1916, for settlement 
Will you please accept sendee of copy, and oblige. 

Yours very truly, _ 

JNO. S. BARBOUR, 

Attorney for Defendant. 


Service of a copy of the proposed 
this 4th day of May, 1916. 


Bill of Exceptions acknowledged 

DANIEL W. BAKER, 

JOHN W. STAGGERS, 

Aitomeys for Plaintiff. 


Per H. A. G. 


13 In the Supreme Court of the District of Columbia. 

At I.jaw. No. 57194. 

Frank W. Perry, Plaintiff, 

VB, 

Washington Railway and Electric Company, Defendant. 

BUI of Exceptions. 

Be it remembered that the above entitled cause coming on for trial 
on the 8th day of March, 1916, before the Honorable Ashley M. 
Gould, Associate Justice of the Supreme Court of the District of Co¬ 
lumbia and a jury empaneled and sworn to try the issues betw^n the 
parties,^ the plaintiff, in order to maintain the issues on his part 
joined, produced as witness on his own behalf, testified in substance aS 
follows: 

That his full name was Frank Wesley Perry ; that he is at pres¬ 
ent employed by Mr. William M. Solan; that in May, 1914, he was 
employed as bookkeeper for the P. D. Morrison Stationery Com- 
•pany; that on May 31, 1914, he, accompanied by a friend, Mr. 
Thomas—James Benjamin Thomas—went out to Glen Echo; on the 



FRANK W. PERRY. 


9 


return trip they boarded an open car at Glen Echo, arid sat on the 
last seat on the inside; that some boys were standing on 

14 the rear platform; that they started to sing and whistle and 
give cat calls, and were pushing and shoving each other 

around all the wav; that Mr. Thomas left him at 11th and F Streets; 
one of the boys must have pushed one of them through the window, 
and a pane of glass came down over his shoulder and ‘‘it cut right 
through my leg.’’ That he got off the car and went to O’Donnell’s 
Drug Store; that they could do nothing for him and advised him to 
go to a hospital. “I saw Mr. Anderson and he said—he was with 
the railroad, and he helped me down to Emergency Hospital, and the 
doctor down there took a stitch in my leg.” He then walked down 
to the Avenue and rode to 15th and the Avenue; that he was confined 
to the house for two weeks; that he was making $18.00 a week; that 
he suffered pain; “little shocking pains went all through my right 
side. It kept me awake for two nights.” Dr. Chipman called to see 
him five times in two weeks, and he went to his office once a week for 
“five or six months, T guess.” He kept dressing his leg; that it was 
about two or three months before it was entirely healed. That 

15 there is still a scar; that in damp weather he has pains in his 
leg; that he went back to work after the two weeks; that he 

was soliciting with the bookkeeping before the accident, but had to 
“cut out” the soliciting because he could not walk; that this did not 
affect his salary in any way; that he was lame for a month and a half 
or six weeks. 

Q. Now just tell us what these boys were doing. A. Singing and 
whistling and giving cat calls, jumping up and down so as to make 
the car bounce, and pushing each other, so far as I could see. 

Q. When you say they were jumping and shaking the car, just tell 
us about how they were shaking it. A. They were trying to make 
the car rock, trying to make it bounce on its springs. They were 
jumping up and down on the back platform, bouncing up and down, 
and that would make the car bounce up and down. 

That there were about four or five of the boys—maybe more than 
that—and the one in the middle stood there and took his foot and 
pushed one and the other like that (illustrating) pushing them back 
and forth on the car. That the cat calls were loud enough for any¬ 
body on the streets to hear them; that he didn’t hear any cursing or 
swearing; that nothing was broken before the pane of glass; that it 
came over his shoulder—right shoulder; that it injured his clothes; 
that it was three weeks l^fore it stopped bleeding. 

Upon cross-examination, plaintiff testified that he was twenty- 
three years of age; that he had been to Glen Echo; that he 

16 was sitting on the inside seat in the back—the first seat under 
the pane of glass behind it—the window, and facing in the 

direction the car was going; that the boys were at his back and were 
only separated bv the glass and the partition; that there was a seat 
•between him and the hoys—the seat on the rear platform; that the 
backs of the two seats were together; that the boys looked to be about 

17 or 18 years old; that he did not complain to the conductor about 
disorder; that he had not been disturbed by the disorder up to that 

\ 2—3035a 
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time, and he did not have any complaint to make to the conductor 
up to the time the glass hit him; that no one else complained to the 
conductor; that he did not know whether any one else complained of 
being discomforted by their conduct; that the boys just seemed to 
be having a good time. 

Q. There was nothing vicious about their conduct? A. Just 
pushing and skylarking—regular skylarking. 

That he did not know what they were singing; that there was no 
vulgar or obscene language u?ed^ to his knowledge; that he di4 
not know whether the conductor said anything to them; “I didn’t 
pay any attention to them at that time.” That the glass was broken 
at 9th and F Sts.; that he heard the crash behind him, “And be¬ 
fore I could jump a pane of glass came over.” That he did not 
know whether the boys got off at that point; that he got off, 

17 had intended going all the way out to Northeast; that he did 
not remember what became of the piece of glass, and did not 

have it in his hand when he left the car, and did not give it to Mr. 
Anderson and tell him that it was the piece of glass that had cut his 
leg. That it cut a gash about an inch and a half; that the doctor at 
the hospital took one stitch in it; that he did not know the doctor’s 
name, but it was at Emergency Hospital; that he went home that 
night—right afterwards; that he went home on the street car; Mr. 
Anderson helped me home: “T rested on his arm and he helped me 
to the car and then he helped me from the car home.” The wound 
did not stop bleeding when the doctor took the stitch in it; that he 
returned to his work at the end of two weeks and lost no further time; 
that the doctor called at the house about five times; that he would 
“bandage it and put this here powder on it to stop the bleeding.” 
That he afterwads went to his office alxiut once a week; that the doc¬ 
tor would dress it “and then he took the stitch out that they put in 
at the hospital, and he dressed it ;” that the stitch was taken out about 
the third week; that he did not have the garment that was cut; he 
gave the suit away. 

18 Thereupon, in order to further maintain the issue on his 
part joined, plaintiff offered as a witness James Benjamin 

Thomas who testified in substance as follows: 

That he was a sheet metal worker; was acquainted with the plain¬ 
tiff and was with him on the night in May, 1914 at Glen Echo; 
that they left Glen Echo between 10 and 10:30 on a summer car 
and sat in the first seat inside from the back; that there were four or 
five boys on the back platform; “My first attention was called to 
them by their hollering, and then I saw them later, after the car 
started, pulling and hauling one another, grabbing one another 
around the neck and sho\dng one another back and forth whistling 
and hollering and so forth.” That this contin-ed from the time the 
car started until he got off at llth and F Sts., N. W. That they 
kept this up all the way in; hollering loud and whistling and cat 
calls and such like. That he noticed it before the car started; “they 
were grabbing one another around the neck and sho\dng one 
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another back and forth and hauling one another and slapping one 
another and such like all the way in.” That the did not hear any 
cursing or swearing; the conductor was collecting fares; that the 
conductor did not do anything to stop the boys—“not that I 
heard.” 

19 That he w^as not on the car when Mr. Perry was hurt, but 
had gotten off at 11 and F Sts., though the conduct of the 

boys had continued to that point. 

On Cross-examination witness stated he was twenty-five years old; 
that he had gone to Glen Echo with Mr. Perry and there was no one 
else in their party; were seated together on the last seat, facing the 
front, and the boys were at their rear, on the rear platform, stand¬ 
ing up; that there was a seat between them; the windows were up; 
that he heard no cursing or swearing; that he was a little hard of 
hearing; that he made no complaint and did not hear any one else 
make a complaint “because they w^ere all jollying along;” that he 
had never seen boys act like that on the street; that they kept pul¬ 
ling each other around and shoving all the way in “just a regular 
roughhouse”; that he did not complain as it did not inconvenience 
him and he did not feel alarmed, and nobody else on the car indi¬ 
cated any such thing—not to his knowledge; that there were between 
five and eight; that he did not say there were four or five; that the 
next time he saw the plaintiff he was in bed—about two days later; 
that he saw him occasionally after that; that he was in bed about 
seven or eight days; that plaintiff worked at the P. D. Morrison 
Stationery Company. 

20 Thereupon, in order to further maintoin the issues on his 
part joined, plaintiff offered as a witness Dr. Cline N. Chip- 

man who testified in substance as follows: 

That he has been practicing medicine in Washington since June. 
1907; that he was engaged in general practice and surgery; that he 
was acquainted with the plaintiff, that he attended him the morning 
after he was hurt; that the plaintiff had a cut about an inch or an 
inch and a half above the knee cap on his right leg, “a cut through 
the skin.” That it was impossible to say how deep it was cut but it 
had cut through the tendon that holds the knee cap. “You could 
feel a ^p in it just the same as if you would put a piece of cloth or 
something on and stretch it and cut a notch in it and then put 
another piece of cloth over it. Of course you could feel that 
through the skin. The skin had been closed, of course, at the hos¬ 
pital.” That he attended him about two weeks; the patient stayed 
at home during this time; after that he w^ould call at his office once a 
week for about three months; that the patient is cured of any per- 
mane-t injury; that he has not made out his bill, but it will amount 
to about $35 or $40. That the wound simply required ordi- 

21 nary dressings; the stitch or two stiches were removed at the 
end of about seven or ten days. Witness thinks the wound 

healed up within two weeks—the skin part; that he would give no 
treatment except to examine it and watch it after patient went back 
to work, but that he required plaintiff to nib it—massage it. 



12 THE WASHINGTON RAILWAY A ELECTRIC CO. VS. 

Up)on cross-examination witness testified be examined plaintiff the 
mornincj after the occurrence; that he took the dressing off that had 
been placed on at the hospital; the wound was all drawn together— 
the skin was, and the wound was not bleeding; there was some blood 
on the dressin;‘s: tlial he put his finger on it and pressed it, and ex¬ 
amined it to see whether there was any glass, “or whatever T could 
find wTong.” “T didn’t find any gla«s, no. T found the portion of 
the tendon. I found the cut. T think it w’as about an inch or an 
inch and a half long.” Tie was sure of that. Q. Did the wound 
ever bleed after that? A. Why, possibly some. No, not to any 
extent. It would bleed when some of the stitches moved, but no ex¬ 
tensive hemorrhage.” That he took the stitch out about seven or 
ten days afterwards, the ordinary time for removing a stitch. There 
was nothing unusual about the healing of the wound any 

22 more than would he expected of a wound of that kind; that 
it did not heal up by what is known as first attention; there 

was some pus 5 there for two or three days; that he never opened up 
the wound and there is no adhesion of any kind—not to any exent i 
the skin seems to 1^ as flexil)le as any other skin on his body; that 
he has not seen any occasion to make out his hill; that he does not 
always wait two years to make out a hill, “hut when a man has been 
out of work and has an operation, there has not been much use for 
trying to collect a bill.” Q. TTe lias not said that he has been out 
of work. A. I know bis condtion. T treat his family, and his 
father has been sick, and one thing and another, and he has not been 
in condition to pay his bill.” That his father ha^ not worked for 
about six years. That he saw plaintiff four or five times the first two 
weeks and once a week after that for about three months; after the 
cut on the knee; “there was a knot there and at first T thought pos¬ 
sibly a piece of glass was in there. .1. But you decided that it was 
not? A. I decided it was not any glass there, l^ecause his condition 
cleared up.” The first week he dressed it. and after the skin 
cleared up “I didn’t do much, as T told you. except watch it.” The 
skin was all healed up within ten days or two weeks. Q. 

23 What could you do to him by looking at that wound for 
three months? What more could you do for him? A. As I 

stated, T didn’t do any more than tell him to massage his limb and 

take exercise and watch it to see whether- Q. (Interposing.) 

You would have to tell him that once a week for about three months? 
A. I did, yes, sir. 

On re-direct examination witness stated that pus is not ordinarily 
bloody. “It would not be bloody unless the tissue was bruised or 
cut. You take the dressing off and it might he mixed with blood, 
but the pus itself does not contain blood. 

Thereupon, in order to further maintain the issue on his part 
joined, plaintiff offered as a witness Alice Maguire Perry who tes¬ 
tified in substance as follows: 

That she is the mother of the plaintiff; that she remembered when 
he was injured; that he was in bed over a week; that he suffered 
much, and after he got up he was lame; “we all had to wait on 
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him’’—about two weeks, and tliat he apparently suffered during 
that time. 

On cross-examination witness testified that her son was in bed over 
a week, and was in the house two weeks more; that it was not 

24 as much as three weeks; it was two weeks before he could get 
up and down steps, and he was lame during this period; that 

he also complained of being stiff and lame after this and could not 
get up and down steps very well and when he would sit down he 
could not get up; that this lasted beyond the three weeks; the doctor 
called every day the first week he was in the house and then he 
came every other day for two weeks more, and that was the last he 
came; that she had seen the wound on her son’s knee; that she had 
to help tend to it—had to keep the bandage wet: she did this over a 
week; that she did not recall how long it was before she took the 
bandage off; had no idea, but it was over a week; must have been two 
weeks; that she had to wait on him; that she did not know how long 
it was before the wound healed: that it was two weeks before he got 
so she did not have to wait on him—that she didn’t have to wait on 
him all the time; that she does not know what the doctor’s bill is and 
does not know whether he had ever been rendered a bill. 

Thereupon at the close of the plaintiff’s testimonv. the defendant 
by its counsel moved the Court to take the case from the jury and 
direct a verdict for the defendant, upon the ground that the 

25 eWdence of the plaintiff and his witnesses failed to show any 
situation which would make out a case of negligence on the 

part of the company. 

The Court: How about the doctrine of res ipsa loquitor? 

^ aclmit tl^at it was not done by us; they claim 

that it was knocked out by some of thovse boys. 

The Court: The motion is overruled. 

Mr. Barbour: We save and exception. 

Thereupon the defendant, in order to maintain the issues on its 
behalf joined, offered as a witness Alfred Crosby Kinxamon who 
testified in substance as follows: 

That he is employed as a conductor for the defendant, and was 
employed in that capacity on May 31, 1914, and was on the car in 
which the glass was broken and one of the passengers had a cut 
on his leg on that day; his run started from Glen Echo; 

26 that ‘^just the regular routine” occurred on this trip: that 
“we had a bunch of young fellows or boys on the back end 

were having a sort of good time in general, not raising any dis- 
^rbance, only among themselves, singing and playing, and I think 
I spoke to them once not to make too much racket to annoy the pas¬ 
sengers, and they didn’t and did/a't annoy anybody. .Tust before 
we got to 9th and F, T suppose the rush of getting off, pushing and 
shoving, one of them broke a big glass in the car window and a piece 
of this glass came down and struck one gentleman in the leg I re- 
niember that very distinctly.” That no one had made any com¬ 
plaint to him; and there was no indication on the part of anybody 
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on the car that they were discomforted; there was nothing to indi¬ 
cate that there was any danger to anybody ; that he did not see any¬ 
thing such as a rough house or tugging like boys playing football, 
that the boys were from 12 to 18 years ; there was no prof^e lan¬ 
guage; no indication of intoxication, and nothing vicious in their 
conduct toward each other or toward the passengers; that nothing 
occurred that would have justified him in expelling any of them 
from the car ; that he cautioned them not to make too much noise 
and they didn’t from then on. 

27 On cross-examination witness testified that there vrere from 
six to nine of the boys; some were sitting and some were 

standing on the back of the car; they were not jostling each other, 
they were singing; that he did not see the window broken, but heard 
it; that he was three or four seats from the rear end on the running- 
board ; that he spoke to them just as they were coming into the city, 
that he did not see them pulling and hauling or jostling each other ; 
that they were behaving themselves; only singing; that he was back 
there a dozen times as that is a conductor’s position, but he 
spoke to them once. “They were sin.ging, and T went back and 
told them not to make too much racket back there so as to annoy 
the other passengers.” 

Thereupon the defendant, in order to further maintain the issues 
on its part joined, produced as a witness Miss Kosa Eck, who testi¬ 
fied in substance that she lives at 247 14th St., S. E.; that she 
was a passenger on the car in question and remembered the 

28 piece of glass being knocked out of the window and cutting a 
passenger; that she was accompanied by Bertha Crain; that 

she did not know whether Miss Crain was ill or not. \Vitness<^5 
stated that there were some boys on the back of the car; the car was 
crowded; the boys were sitting back there singing and having a 
good time coming in; that w’hen they got near towm they stopped 
singing and talking out loud, but w^ere having a good time. That 
she did not see anything indicating that there w’as any danger to 
any passenger; they w’^ere not doing anything; eveiw’^body w^as having 
a nice time; the boys were all sizes; “T didn’t take tinie to notice 
them back there, but T heard them.” She heard them singing; did 
not hear any swearing or cursing or \Tilgar or profane language of 
any kind: there was no indication of discomfort to other passengers, 
and she heard no one complain; that she did not know any of the 
ho}^; she w^as on the car when the glass wras broken; was sitting six 
seats from the back, heard the breaking of the glass and 

29 turned around and looked; saw the glass out and a man get¬ 
ting off the car. “Somebody else met him right at the steps 

and took him over to the drug store;” the boys all jumped off. 

Upon cross-examination witness testified that some of the boys 
ran after jumping off; that she wras sitting about five or six seats 
from the back, near the end of the car where the conductor walks 
along, facing the way the car was running; that she had no occa¬ 
sion to look back to see if the boys were jostling among themselves; 
did not look around at all until the accident happened; had not 
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looked around before that; didn’t really know what the boys were 
doing but did not think they were fighting because they were laugh¬ 
ing and singing conning down. 

Thereupon the defendant, in order to maintain the issue on its 
behalf joined, offered as a witness Ernest C. Blum berg who testi¬ 
fied in substance that he lived at 341 15th St., S. K., and was a pas¬ 
senger on a Glen Echo car in May, 1914, when a glass wa.s broken 
and one of the passengers had his‘leg cut; that he was sitting about 
three seats from the rear; did not know how many passengers 

30 were on the car but it was crowded; Witness saw some boys on 
the back of the car; they were singing and joking; that he 

could hear the noise but did not see any rowdyism, and saw no indi¬ 
cations of discomfort on the part of other passengers; he was not in- 

and there was nothing to indicate danger 
to anybody; he heard no profane or vulgar language; that he saw 
the conductor, but does not know where he was at the time of the 
accident; that the car was coming between.9th and 10th streets on F 
street and was just beginning to slow down; passengers were getting 
ready to get off; rising from their seats. "‘I heard glass smash in the 
back and turned around and looked, and saw this young fellow cut.” 
Witna^^s did not know what became of the boys who were on the rear 
platform; thinks they got off the car; witna^ss did not know any of 
them; witness was about two seats in front of plaintiff and saw him 
after he was cut; plaintiff w^as holding his knee; did not see piece of 
glass anywhere near him. 

On cross-examination witna^^s testified that he did not see plaintiff 
have piece of glass in his hand; did not notice anything about this 
thing until he heard the crash; did not pay any attention to the 
boys and had not looked around, and did not know whether or not 
they were jostling among themselves. 

31 On redirect examination witness stated there was nothing 
to attract his attention to make him look l^ck. 

^I'^^^upon the defendant, in order to maintain the issues on its 
behalf joined, offered as a witness Harry Cohen, who testified in 
substance that he lived at 433 M Street and was 18 vears old; that 
he was on a car coming from Glen Echo park when one of the pas- 
sen^rs had his leg cut by a broken glass; was sitting about the 
third seat from the rear; Mr. Blumberg, whom he knew, was on the 
car also; knew no one else; Witn^s stated that the conduct of the 
boys, so far as he saw, was good; did not notice any rowdyism on the 
car; boys on rear platform were singing; thinks they were between 
16 and 18 years old; does not know how many there were; can not 
recall hearing^ any profane language or cursing or swearing; did 
not see any misconduct; was not looking that way; only heard them 
singing. 


1 


i 


H) THE WASHINGTON RAILWAY & ELECTRIC CO. VS. 

32 Thereupon, in order to further maintain the issue on its be¬ 

half joined, defendant offered as a witness Frank Muscatto 
who testified in substance that he lived at 216 7th St.,S. F. as a pas¬ 
senger on a Glen Echo car when a young man had his leg cut by a 
piece of glass; was sitting three or four seats in front; heard some 
singing on the back of the car. and some words; did not hear any 
vulgar language, swearing or profanity; heard the glass when it 
broke; turned around and saw the gentleman have a piece of glass 
sticking right in the middle of the leg; glass was sticking in his leg— 
right leg. Witnes*^ does not know what became of the boys; did not 
know of any pasf^engers complaining about any conduct on the car; 
none of the^ passengers seemed to be annoyed. 

Thereupon the defendant, in order to maintain the issue on its 
behalf joined, offered as a witness Warren E. Anderson who tes¬ 
tified in substance that he is a Division Superintendent for the de¬ 
fendant company, and was on duty when a passenger was cut on the 
leg by a piece of broken glass; that he was on duty at 0th and 
38 F streets; was standing on the northwest corner. That there 
was a car coming to a stop at 9th and F Streets, eastbound, 
and he heard a crash as if some glass was l)eing broken and hurried 
to the rear end of the car and saw that one of the window glasses 
had been broken out. ^'T immediately got up on the rear platform 
and T saw a young man sitting inside holding his knee. T asked 
what was wrong with it, and someone said that a piece of gla.^ had 
cut him, and picked up the piece and showed it to me;’’ did not 
know who broke the glass. Q. But who showed you the gla<s? A.. 
Now, someone. T can’t recall whether he showed it to me or some 
boy landing near him, but T think he had the piece of glass in his 
hand or pointed at it and showed me the piece that cut him. Wit¬ 
ness stated that he saw seven or eight boys' on the car platfonn; 
some were in the act of getting off and left the car as soon as they 
could. Plaintiff went to drug store; witness followed him. “There 
was no one in there that would take a chance to try and stop the 
blood. I then suggested that he go to the hospital and’he didn’t 
like the idea of riding in an ambulance; T suggested T would call an 
ambulance and have him sent there in an ambulance, but he didn’t 
like the idea of riding in an ambulance, so we walked.” 

34 '‘We were at 9th and F and the hospital was on 15th street. 

We walked up to 10th and down 10th and the wound was 
bleeding very much and I preferred to take the chance. I went in 
a drug store "at the comer of 10th and E. * * * I asked him if 

he wouldn’t do something to stop the blood, which he did. He 
tried. He put something on it. Then we took the Avenue car 
and rode up to 15th street and went down to Bie hospital and Dr. 
Lewis dressed the wound by cauterizing it with iodine; and he sewed 
it up—took one stitch in it.” Witness saw the wound; thought it 
about one-half to five-eighths of an inch. The Doctor dressed it and 
witness brought him back to the car line. “I just walked along and 
held to his arm. He was able to walk and limped a little. We took 
the F St. car, or the 13th and D rather, and I went to his home with 
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Witness stated that plaintiff had told him some boys broke 
the glass on the rear platform and a piece fell on his leg and cut 
him. Q. Did he make any complaint of disorder on the car? A. 
He never spoke of any complaint at all, any rowdyism, or anything 
of that kind. 

Upon cross-examination witness stated that when he first saw 
plaintiff he was holding his knee; that he afterwards pointed or 
picked up the glass and show’ed it to him; glass was either 

35 in plaintiff’s hand or some one handed it to him; could not 
say positively. 

Thereupon the defendant, in order to maintain the issue on its 
behalf joined, offered as a witness George E. Wynkoop who testified 
in substance that he lives at 246 14th street. Northeast and is em¬ 
ployed as motonuan for the defendant company, and that he re¬ 
members a passenger on one of hLs cars being cut by a piece of glass 
in May, 1914. Witness stated they were coming from Glen Echo; 
had a pretty good load on all the way down; some of them were sing¬ 
ing and having a good time; nothing out of the way so far as he 
could see; when he got to 9th and F streets he heard the glass 
smash; that he looked around and saw that it was smashed; that he 
stopped and got off; someone said that someone had been cut with 
a piece of glass; that the boys on the back broke a glass in the win¬ 
dow; Witness did not hear any boisterous conduct; they were sing¬ 
ing and seemed to be enjoying themselves; nothing out of the way. 

On cross-examination witness testified that there was nothing he 
could see in the way or out of the way; if he had seen anything in 
the way he would have stopped the car; that it was his busi- 

36 ness to look out in front to see if there was anything on the 
track; that he did not know what cat calls were. 

This being all the evidence for either side, the defendant by its 
Counsel tendered to the Court prayers as follows, and prayed that 
the same be granted and read to the jury : 

I. The jury are directed to return a verdict in favor of the de¬ 
fendant. (Refused. Exc. A. M. G.) 

II. The jury are instructed as matter of law that no presumption 
of negligence arises in this case from the mere happening of the in¬ 
jury to the plaintiff, and before the plaintiff is entitled to a verdict 
they must find from a preponderance of the whole evidence that the 
defendant was guilty of some act or acts of negligence as charged in 
the declaration which the defendant should have foreseen would 
probably result in injury to the plaintiff, and that the injury to the 
plaintiff was the result of such negligence. (Granted.) 

III. The jury are instructed as matter of law that a street railway 
company is not in any sense an insurer of the safety of its passen¬ 
gers. (Granted.) 

IV. The jury are instructed as matter of law that even if they find 
from the whole evidence that some of the passengers on the rear 
platform were noisy and were engaged in singing and joking with 
each other, it cannot be presumed that by reason of the^ facts alone 

3—3036a 
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or any of them that they were danecerous persons or that their pres¬ 
ence on the car imperiled tlie safety of other passengers, or that any 
of them would, by other disorderly acts, injure other passengers. (Re¬ 
fused. Exc. A. M. G.) 

V. The jury are instructed as matter of law that even though they 
find from the whole evidence in this ease that the passengers on the 
rear platform of the ear were noisy and boisterous, hut before the car 
reached Ninth and F Streets that they had not been guilty of such 
acts or conduct as would put a reasonable man on notice that they 
intended or contemplated the infliction of injury or unless restrained 

would inflict injury upon other passengers, or that their eon- 
37 duct might reasonal)ly result in such injury to passengers, 

and as the car approached Ninth and F Streets, one of the 
number accidentally or even with design, but with no previous warn¬ 
ing or notice to the conductor, broke a window glass and inflicted 
injury upon the plaintiff with such suddenness that the conductor 
could not by the exercise of reasonable care have interfered and pre¬ 
vented injury, then they arc instructed that the plaintiff cannot re¬ 
cover in this case and the verdict should be for the defendant. 
(Granted.) 

V-a. The jury are instructed as matter of law that before they can 
find a verdict in favor of the plaintiff they mu.st believe from the 
whole evidence in the case that the agents or servants of the defend¬ 
ant in charge of the 0 ]>eration of the car knew or should have known 
that danger existed to its passengei-s or was rca.sonably to be appre¬ 
hended, and that thereafter they failed to exercise reasonable care to 
prevent the infliction of such injury. (Granted.) 

VI. The Court instructs the jury that where a street car company 
in the operation of its cars ap])lies the ordinary usage and methods 
that obtain and are observed in such business as the same is con¬ 
ducted by men of average prudence, and in the course of the per¬ 
formance of its business unforeseen incidents and accidents occur, 
negligence or unskilfullness lie imputed to it merely as the result of 
such accident. Knight v. Met. R. R. Co. *21 Ap]>. 1). C. 494. (Re¬ 
jected. Exc. A. M. G.) 

VII. The Court instructs the jury that while it is the duty of con¬ 
ductors to preserve order on their trains, in view of the delicate and 
often difficult and dangerous duties devolving upon them, they 
should be allowed a reasonable discretion in performing them and 
their employes should not be held responsible in damages where rea¬ 
sonable judgment seems to have been exercised in good faith. 
Sprinks v. Rt R. Co. (Miss.) 63 So. 190. (Refused. Exc. A. M. G.) 

VIII. The Court instructs the jury that while the defendant coin- 
pany owed to the plaintiff in this case a duty to exercise care for his 
safety from insult or injury while a passenger, that this duty did not 
make it incumbent upon the conductor to actively interfere with 
other passengers until he had reason to apprehend that the pres¬ 
ence or conduct of such other passenger or passengers on the car con¬ 
stituted an actual menace to the plaintiff; and, further, that he owed 
identically the same duty to every other passenger on the car to 
protect them from injury or insult, including those passengers who 
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were on the rear platform whose conduct in this case is 

38 charged to have been the cause of the plaintiff’s injury, and 
that the conductor had no right to expel such passengers 

from his car until and unless he had good reason to l)elieve that they 
contemplated or intended injury or insult to fellow passengers; and 
even though they were conducting themselves so as to attract the 
attention of other passengers, if their conduct was not such as to 
threaten injury or insult or serious inconvenience to fellow pas¬ 
sengers, the conductor would not have been justified in expelling 
them from his car. (Refused. Exc. A. M. G.) 

IX. Even though the jury may believe from the evidence that 
the plaintiff' was injured as a result of the negligence charged against 
the defendant, still the jury has no right to allow the plaintiff specu¬ 
lative, imaginary or conjectural damages, or any damages which are 
not fairly and satisfactorily established by a preponderance of the 
whole evidence. The same burden is u])on the plaintiff to prove 
the amount of his damages as it is to prove the other elements of his 
case, by a preponderance of the whole evidence; so that it the jury 
have a doubt in their minds as to whether they should allow dam¬ 
ages for a particular injury or not on account of the weight of the 
testimony, then it would be their duty to eliminate such element of 
damages from the verdict. (Granted.) 

X. The jury are instructed that their verdict should be based 
solely upon the evidence, without regard to the parties. It would 
be a violation of their oaths as jurors to be influenced by or to con¬ 
sider to any extent the fact that the plaintiff is an individual or that 
the defendant is a corporation. It is the duty of the jury to permit 
neither sympathy nor prejudice for or against either of the parties 
to have any influence upon their verdict, which must be based solely 
upon the preponderance of the whole evidence and the law as stated 

by the Court. (Granted.) 

39 To the action of the Court in refusing to grant defendant’s 
prayers numbered one (1), four (4), six (6), seven (7), 

eight (8), the defendant, by its Counsel then and there noted an ex¬ 
ception, which exception was duly noted by the Court upon its 
minutes. 

The Court thereupon charged the jury as follows: 

Gentlemen of the jury, the plaintiff in this case sues to recover 
damages from the defendant for injuries caused by the negligence of 
the defendant. The negligence alleged in the declaration consists 
in the fact that while he was a passenger on the car, certain other 
passengers were guilty of disorderly conduct in the course of the trip 
from Glen Echo to 9th and F Streets, and that while engaged in 
this disorderly conduct one or more of them broke a glass on the rear 
of the car, which caused the injury to the plaintiff. 

The rule of law is that the railroad company in transportati-n — 
its passengers is bound to use the highest degree of care for their 
safety in the method of transportation which it affords them; and 
in this specific case if the railroad company permitted passengers to 
be and remain upon the car whose conduct was such as might reason¬ 
ably lead to injury to other passengers, and there was injury result- 
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ing from the conduct of thoTC passengers, then the railroad company 
is liable for such injury. 

To bring it right down to the question in this case, if you hnd 
from the testimony that the conduct of these hoys on tlie rear plat¬ 
form, as you lieard it detailed by the witnesses on both sides of this 
case, was such as would reasonal)ly lead to the conclusion that some 
other passengers might he injured through their misconduct, and 
that the railroad com])any did not stop any such misconduct as they 
were guilty of, and that as a result of that misconduct on the part of 
these passengers on the hack platform, this gla^ was broken and 
the plaintiff was injured, then the railroad company is responsible 
for such damages as the evidence shows the plaintiff suffered. 

That is, to my mind, the broad and only question so far as negli¬ 
gence is concerned in the case. Of course if these passengera, the 
boys, as they are called, on the hack platform broke the glass in get¬ 
ting off the car not in a disorderly manner bii- as an accident not 
connected with anv disorder on their ]>art, the railroad company 
could not be responsible for the injury to the plaintiff, although the 
hovs might have been disorderly on other parts of the trip. In 
other words, the breaking of the glass must have been a part of the 
disoderly conduct, if you find it was disorderly, on the part of these 
boys. 

I give you, in addition the following instruction: 

The jur\^ are instructed as matter of law that no presumption of 
negligence arises in this case from the mere happening of the 
40 injury to the plaintiff, and before the plaintiff is entitled 
to a verdict they must find from a preponderance of the whole 
evidence that the defendant was guilty of some act or acts of negli¬ 
gence as charged in the declaration which the defendant should have 
foreseen would probably result in injury to the plaintiff,-and that the 
injury to the plaintiff was the result of such negligence. 

The jur>^ are instructed as matter of law that a street railway 
company is not in any sense an insurer of the safety of its passengers. 

The jury are instructed as matter of law that even though they 
find from the whole evidence in this case that the passengers on the 
rear platform of the car were noisy and lx)isterous, hut before the 
car reached Ninth and F Streets that they had not been guilty of 
such act or conduct as w’ould put a reasonable man on notice that 
they intended or contemplated the infliction of injury or unless re¬ 
strained would inflict injury upon passengers, or that their conduct 
might reasonably result in such injury to passengers, and as the car 
approached Ninth and F Streets, one of the number accidentally or 
even with design, but with no previous warning or notice to the con¬ 
ductor, broke a window glass and inflicted injury upon the plain¬ 
tiff with such suddenna'ss that the conductor could not by the exer¬ 
cise of reasonable care have interfered and prevented injury, then 
they are instructed that the plaintiff cannot recover in this case and 
the verdict should be for the defendant. 

The jury are instructed as matter of law that before they can find 
a verdict in favor of the plaintiff they must l^elieve from the whole 
evidence in the case that the agents or servants of the defendant in 
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charge of the operation of the car knew or should have known that 
danger existed to its passengers or was reasonably to be apprehended^ 
and that thereafter they failed to exercise reasonable care to prevent 
the infliction of such injury. ' 

Even though the jury may believe from the evidence that the 
plaintiff was injured as a result of the negligence charged against 
the defendant, still the jury has no right to allow the plaintiff specu¬ 
lative, imaginary or conjectural damages, or any damages which are 
not fairly and satisfactorily esUiblished by a preponderance of the 
whole evidence. The same burden is upon the plaintiff to prove the 
amount of his damages as it is to prove the other elements of his case, 
by a preponderance of the whole evidence; so that if the jury have a 
doubt in their minds as to whether they should allow damages for a 
particular injury or not on account of the weight of the testimony, 
then it would be their duty to eliminate such element of damage 
from the verdict. 

The jury are instructed that their verdict should be based solely 
upon the evidence, without regard to the parties. It would be a vio¬ 
lation of their oaths as jurors to be influenced by or to consider to 
any extent the fact that the plaintiff is an individual or that the de¬ 
fendant is a corporation. It is the duty of the jury to permit neither 
sympathy nor prejudice for or against either of the parties to have 
any influence upon their verdict, which must be based solely upon 
the preponderance of the whole evidence and the law as stated by 
the Court. 

If the verdict is for the plaintiff, it should l)e in such sum as in 
your opinion will adequately compensate him for the pain ana 
suffering which he endured as a result of the injury, for the loss of 
time which is shown by the evidence to have occurred by reason of 
the injury, and also for such expenses as he has been put to in his at¬ 
tempt to be cured of the injuried, all not to exceed the amount named 
in the declaration. 

41 Mr. Baker: If your Honor please, I wish to call attention 

to the prayer in regard to damages, and the words there used 
‘height of the testimony.^’ There being no conflict of testimony in 
regard to damages, it might be that the word “weight” there would 
have no importance. 

Mr. Barbour: Perhaps different deductions may be made from 
the same evidence. 

Mr. Baker: I am just calling the Court’s attention to that. I 
want an exception to that particular part. 

The Court: You may have an exception. 

Mr. Baker: Your Honor also used the words “be and remain upon 
the car.” I take it the conduct would not have to be such that the 
company would have to put the |)erson off. It might make the per¬ 
son behave himself. 

The Court: You may have an exception to that. 

Mr. Barbour: I desire to take an exception to that portion of your 
Honor’s charge in which you speak of the degree of care required 
on the part of the company. 

. The Court: I said in the carriage of passengers the highest do- 
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gree of care was due from tlie railroad company to the passengers. 
That was in connection with your prayer to the effect that they are 

not insurers. 

Mr. Barbour : The particular ])oint is that there is no duty to pro¬ 
tect passengers from other passengers until notice is brought home 
that there is danger. 

The Court: Yes; that is true, too, but 1 used that expression in re¬ 
gard to the highast care in connection with your instruction that the 
railroad companies are not insurers. When it comes to the degr^ 
of care which they are to exercise for other passengers, then their 
care beiiins when they have reasonable ground to apprehend injury 
to other passengers. 

And thereupon before the retirement of the jury, the defendant, 
by its counsel, renewed its exception to the refusal of the Court to 
grant its pravers Nos. 1, 4, fi, / and 'S, and the refusal of the court 
to dire^'t a verdict in favor of the defendant. 

The jury thereupon retired to consider of their verdict, and re¬ 
turning, announced their verdict in favor of the plaintiff in the sum 
of Five blundred Dollars ($500). 

42 And thereupon, on the 18th day of March, 1916, after 

notice duly given, the defendant, by its Counsel, moved the 
Court to arrest the judgment upon grounds stated in writing and 
filed with the record, as follows: 

(1) The plaintiff’s declaration fails to state a cause of action. 

(2) The plaintiff’s declaration does not show that the breaking 
of the glass which caused the injury to the plaintiff was the result 
of or connected with the loud, boisterous and rough conduct of the 
certain boy passengers mentioned in said declarations, or that the 
breaking of the glass was pursuant to any piiq^ose or design on the 
part of any passengers, or that said purpose or design, if it existed, 
was known or couid have been known to the defendant or its em¬ 
ployees, or that the defendant or its employes had reason to know 
that any danger of any kind threatened the plaintiff as a probable 
result of said loud, boikerous and rough conduct, or that the break¬ 
ing of the glass resulted proximately from said loud, boisterous and 
rough conduct. 

And thereupon, on the 13" day of March, 1916, after notice duly 
given, the defendant, by its Counsel, moved the Court to set aside 
the verdict upon the following grounds: 

(1) The verdict was and is contrary to the evidence. 

(2) The verdict was and is unsupported by the evidence. 

(3) The verdict was and is contrary to the weight of the evidence. 

(4) The verdict was and is contrary to the Court’s instructions. 

(5) The Court erred in refusing the defendant’s prayer No. 1. 

(6) The Court erred in refusing the defendant’s prayer No. 4. 

(7) The Court erred in refusing the defendant’s prayer No. 6. 

(8) The Court erred in refusing the defendant’s prayer No. 7. 

(9) The Court erred in refusing the defendant’s prayer No. 8. . 


PRANK W. PERRY. 
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(10) Because the evidence failed to show that there was reason¬ 
able ground for the defendant to apprehend personal injury to the 
plaintiff from the conduct of passengers on the car. 

(11) Because the verdict was grossly excessive. 

43 Both of said motions were argued and heard together on 
the 31st day of March, 1916, upon consideration whereof the 

Court overruled both of said motions, to which action of the Court 
the defendant again excepted, which exceptions were separately and 
severally noted open the minutes of the Justice presiding at the trial. 

44 Be it remembered that each of the separate and several ex¬ 
ceptions taken by counsel for defendant to the rulings of the 

Court in admitting and refusing the instructions were taken by 
counsel for the defendant, then and there before the jur\^ retired, 
separately and severally noted upon the minutes of the Justice pre^ 
siding at the trial, and in order that the foregoing matters and things 
which would not otherwise appear of record may be made so to ap¬ 
pear, and that it may be made known that the foregoing constitutes 
the substance of the evidence given in the course of the trial of this 
cause, counsel for defendant prays the Court to sign this bill of ex¬ 
ceptions which has been settled by agreement of counsel for both 
parties. 

And the same is accordingly so signed and sealed by the Court. 

and made a part of the record of this cause this 13th dav of Oct 
1916. *’ 

ASHLEY M. GOULD, 

Associate Justice. 


We agree to alnwe a'^ bill of exceptions in alx)ve cause. 

-DANIEL W. BAKER, 

J. W. STAGGERS, 

Attorney- for Plaintiff. 
JNO. S. BARBOUR, ' 

Attorney for Defendant. 


[Endorsed:] Copy. At Law. No. 57194. Frank W. Perrv vs 
Wash. Ry. & E. Co. Bill of Exceptions. 

Endorsed on coyer: District of Columbia Supreme Court. No. 
3035. The Washington Railway & Electric Company, a corpora- 
don, appellant, vs. Frank W. Perry. Court of Appeals, District of 
Columbia. Filed Nov. 14, 1916. Henry W. Hodges, clerk.' 
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Statement of the Case. 

*\.ppellant raises two questions that require a considera¬ 
tion of the case. First, the sufficiency of the declaration, 
and second, whether the evidence is sufficient to warrant 
the court in submitting the case to the jury. Any objection 
to the ruling of the court on the other prayers is imma¬ 
terial because the court fully charged the jury and the only 
exception or objection to the charge was the statement of 
the court as to the degree of negligence required of the 
defendant to entitle the plaintiff to recover. 

Although in the brief for the appellant they have re¬ 
versed the order in considering these questions, and con¬ 
sider the sufficiency of the evidence before the sufficiency 
of the declaration, we will take them up in the proper order, 
and consider, 



First, the Sufficiency of the Declaration. 

The declaration after its formal parts recites that said 
plaintift “was sitting in the rear seat of said car, having 
been received as a passenger thereon, and paid the usual 
and customary fare, and being a passenger as aforesaid, it 
then and there became and was the duty of the said defen¬ 
dant corporation to properly maintain and police the said 
car and to protect the said plaintiff not only from the acts 
of the agents or employees of the said railway company, 
but also from unlawful acts and boisterous conduct of other 
passengers or persons in and upon said car; that there 
boarded said car aforesaid at Glen Echo aforesaid a num¬ 
ber of boys who were on the back of said car and who from 
said Glen Echo aforesaid until the happening of the event 
hereinafter mentioned, had been loud, boisterous and rough 
on said car, that said boys, passengers as aforesaid, con¬ 
tinued said conduct from the time they left said Glen Echo 
until the car arrived at 9th and F Streets, Northwest, that 
during said time aforesaid, although it was the duty of the 
said agents of the said defendant to curb the said noise and 
make the said passengers aforesaid behave, yet the said 
defendant through its agents, negligently and carelessly per¬ 
mitted the said passengers aforesaid to act in said rough, 
unruly and boisterous manner, and that as said car arrived 
at 9th and F Streets, aforesaid, one of the said passengers 
aforesaid broke a window of said car and the glass there¬ 
from fell on the right leg of said plaintiff and cut the ten¬ 
don and arteries above the knee.” 

No demurrer was filed to the declaration, but after ver¬ 
dict a motion in arrest of judgment was filed in which 
motion the defendant alleged that the declaration did not 
show that the breaking of the glass which caused the injury 
to plaintiff was the result of or connected with the loud, 
boisterous and rough conduct of the several boy passen¬ 
gers, mentioned in said declaration, or that the breaking of 
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the glass was pursuant to any purjx)se of or design on the 
part of the passengers, or that said purpose or design, if it 
existed, was known or could have been known to the de¬ 
fendant or its employees, or that the defendant or its em¬ 
ployees had reason to know that any danger of any kind 
threatened the plaintiff as a probable result of said loud, 
boisterous and rough conduct, or that the breaking of the 
glass resulted proximately from said loud, boisterous and 
rough conduct. 

The declaration as set out alleges that the unlawful acts 
and boisterous conduct of the passengers continued until 
the happening of the breaking of the glass and that said 
boys, passengers as aforesaid, continued said conduct from 
the time they left said Glen Kcho until the said car reached 
9th and F Streets, N. W. (the place where the breaking 
of the glass which caused the injury occurred), and fur¬ 
ther the declaration says that ‘ffhe defendant through its 
agents negligently and carelessly permitted the said passen¬ 
gers aforesaid to act in said rough, unruly and boisterous 
manner,” and “that as the said car arrived at 9th and F 
Streets, aforesaid, one of the said passengers (referring 
to one of the passengers who were engaged in the rough 
conduct) broke a window of the said car.” 

There could hardly be any more direct allegation than 
that the boisterous and rough conduct was in existence at 
the time of the breaking, and that the breaking resulted 
therefrom. The addition of the words “by reason of said 
rough conduct, etc.,” would have been sufficient, or “while 
engaged in said rough conduct,” all of which were neces¬ 
sarily implied from the allegations of the declaration. The 
court in charging the jury construed the declaration in this 
way, because the court told the jury as follows: 

“The negligence alleged in the declaration consists 
in the fact that while he was a passenger on the car. 



certain other passengers were guilty of disorderly con¬ 
duct in the course of the trip from Glen Echo to 9t 
and V Streets, N. W., and that while engaged in this 
disorderly conduct one or more of them broke a gla^ 
on the rear of the car, which caused the injury to the 

plaintiff.” 

And further the court said: 

“To bring it right down to the question in this case, 
if you find from the testimony that the conduct of 
these boys on the rear platform, as you heard it de¬ 
tailed by the witnesses on both sides of this case, was 
such as would reasonably lead to the conclusion that 
some other passengers might 'be injured through their 
misconduct, and that the railroad company did not 
stop any such misconduct as they were guilty of, and 
that as a result of that misconduct on the part of these 
passengers on the back platform, this glass was broken 
and the plaintiff was injured, then the railroad com¬ 
pany is responsible for such damages as the evidence 
shows the plaintiff suffered.” 

That there could be no recovery unless the breaking of 
the glass occurred by the boys while engaged in rough con¬ 
duct, there can be no doubt, and that the court so told the 
jury there can be no doubt. The court having instructed 
the jury that the proximate cause of the breaking must have 
been the rough conduct of the passengers aforesaid as 
alleged in the declaration, and having instructed the jury 
that they must find the breaking was caused by the rough 
conduct of the passengers, any defect in the declaration 
would be cured by the verdict because it is well settled that 
where, in order for a party to recover, the' essential fact 
must be proven, that that fact will be taken as proved where 
its existence might be inferred from the declaration. 

Perry states the law as follows: 
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Page 237: 

“VVliere the matter is so essentially necessary to be 
proved that had it not been given in evidence, the jury 
could not have given such a verdict, there the want of 
stating that matter in express terms in the declaration, 
provided it contains terms sufficiently general to com¬ 
prehend it in a fair and reasonable intendment, will be 
cured by the verdict.” 

Again it is well settled at the present time that if there is 
error, such as is known as amendable error or is such that 
if taken notice of prior to or during the trial could have 
l>een corrected, it can not be taken advantage of by a motion 
in arrest of judgment or on appeal. 

The leading case on that is the case of Baker vs. Warner, 
231 U. S. 588. Speaking of the alleged defects in the 
declaration the Supreme Court of the United States says, 
at page 593: 


“It is, however, unnecessary to discuss the suffi¬ 
ciency of the complaint, which, even if defective, was 
amendable. The defendant did not demur, but joined 
issue, the case was tried by a jury, a verdict for the 
plaintiff was rendered, judgment was entered, and the 
defendant then moved in arrest. 

“Such motions are not favored. In considering them 
courts liberally construe the pleadings, giving the 
plaintiff the benefit of every implication that can be 
drawn therefrom in his favor. Sentences and para¬ 
graphs may be transposed. The allegations in one 
part of the complaint may be aided by those in an¬ 
other, and if taken together, they show the existence 
of facts constituting a good cause of action, defect¬ 
ively set forth or improperly arranged, the motion in 
arrest will be denied. 

“In the present case the defendant was put on notice 
of the extrinsic facts surrounding the publication. The 
statements in the innuendo, even if misplaced, may af¬ 
ter verdict be treated as substantive allegations of fact, 
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given by transposition, their proper ix)sition in induce¬ 
ment or colloquium. The verdict cured the defects, if 
any, in the complaint, and made it improper to arrest 
the judgment. Stanley vs. Brit. Mart. & Y., 222; Mc- 
Claughry vs. Wetmore, 6 Johns. 82, 5 Am. Dec., 194; 
Brittain vs. Allen, 13 N. C. (2 Dev. L.), 124; Tuttle 
vs. Bishop, 30 Conn., 80; Nestle vs. Van Slyck, 2 Hill., 
282. In answer to these decisions the defendant cites 
Ryan vs. Madden, 12 Vt., 55, and other cases, to sup¬ 
port his contention that the motion in arrest should 
ha\e been granted. But those decisions announce that 
in Bloss vs. Tobey, 2 Pick., 330, was admitted to be a 
hard and technical rule—one which, we think, has been 
modified by modern and more liberal rules of plead¬ 
ing and practice in the Federal Courts and in those of 
most of the States.” 

To the same effect have been other cases. In Foley vs. 

Dwyer, 122 Mich. Rep., 590, the court said: 

“W'e need not consider whether the averments of 
damage resulting from breach of the contract by the 
defendant may be treated as surplusage, as we are con¬ 
vinced that this question was not raised on the trial; 
and, had it been raised, the court might properly have 
permitted an amendment.” 

In Knox County vs. Brown, 103 Mo., 223, the court said: 

“No exceptions were taken to the sufficiency of the 
petition except the motion in arrest of judgment. 

“The point is urged before this court that the peti¬ 
tion is defective in not stating from whom defendant 
Shaqie bought the property, and that the vendor, as 
well as he, had no notice of the mistake. 

“The petition, if it is defective at all, does not wholly 
fail to state a cause of action, but states a cause of 
action, defectively, and hence this objection to it, even 
though good before trial on motion to make it more 
definite, or, even on demurrer, comes too late after 
verdict.” 
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In Hoffheimer vs. Campbell, 59 N. Y., 269, the court 
said : 

“If the objection had been taken at the trial, com¬ 
plaint might have been amended, or the additional 
facts supplied. It is a general rule in the trial of ac¬ 
tions, that the defects which if pointed out, may have 
been supplied or avoided, will not be assailable on the 
appeal.” 

In Gardiner vs. Kellog, 14 Wis., 658, the court said: 

“The objection that complaint contains no averment 
of the trust * * * comes too late. No such ground of 
objection was taken in the court below. ♦ ♦ * Were 
the averment necessary, and had objection been taken 
at trial, there can be no doubt that the court would 
have ordered an immediate amendment.'’ 

In U. S. vs. Lee Yen Tai, 113 Fed., 465, the court said: 

“The more important of the errors which have been 
urged allege defects of form in the petition which might 
have been cured by an amendment if they had been 
taken in the court below. They do not appear to have 
been taken there, and can not be raised for the first 
time upon appeal.” 

In Baxter vs. Hart, 104 Cal., 344, the court said: 

“In the pleading the contract * * should have been 

set out.” 

It was omitted and defendant might have objected at the 
trial. 

This was not done, and evidence having shown plain¬ 
tiff’s right to recover, it is now on appeal too late to raise 
the objection for the first time. 

Had the objection been made at or before trial, it could 
have been obviated by an amendment of the complaint. 


f 
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In Herndon vs. Railroad, 127 N. C., 110, the court said: 


“The objection was not made at the trial, when, if 
made, the complaint could have been amended, if neces¬ 
sary. It can not be made for the first time here.” 

In Ward vs. Merriam, 193 Mass., 135, the court said: 

“The defendant having failed to demur and having 
gone to trial upon issues raised by pleading as they 
stood, it is not now open to him to raise the point that 
1st and 3d counts do not set out a good cause of ac¬ 
tion.” 

In Middlothian Co. vs. Dahlby, 108 Wis., 195, the court 
said: 


“If the defendant believed in good faith that the 
complaint was insufficient it was their duty to chal¬ 
lenge it by demurrer ♦ * * so that the trial court might 
have a chance to rule thereon, and the other side a 
chance for amendment. This was not done, and the 
defendants are therefore without any foundation to 
base their contentions upon.” 

For these reasons, it is submitted that there is no defect 
in the declaration. 

Second, the Sufficiency of the Evidence. 

The sufficiency of the evidence is raised by the first 
prayer, that is, whether or not there was sufficient evidence 
to go to the jury on the question of liability of the defen¬ 
dant for the acts of the passengers whose acts caused a 
window to be broken and causing injury to the plaintiff. 

Counsel for appellant in his brief cites the testimony of a 
number of witnesses to show that there was no disturbance 
on the car, but an examination of the record will show that 


there was just as much evidence to show that there was a 
disturbance and iinproi^er conduct, and such improper con¬ 
duct as to put the company on its guard and require them 
to properly police its cars and prevent the accident which 
happened from conduct, though maybe not criminal, but 
which was likely to cause just such a situation as caused 
the injury to plaintiff. 

The plaintiff, on Record page 9, testified as follows: 

“That some boys were standing on the rear plat¬ 
form ; that they started to sing and whistle and give 
cat calls, and were pushing and shoving each other 
around all the way; that Mr. Thomas left him at 11th 
and h Streets, one of the boys must have pushed one 
of them through the window, and a pone of glass came 
down over his shoulder and ‘it cut right through my 

leg/ 


And again: 


“Now just tell us what these boys were doing. Sing¬ 
ing and whistling and giving cat calls, jumping up and 
down so as to make the car bounce, and pushing each 
other, so far as I could see. When you say they were 
jumping and shaking the car, just tell us about how 
they were shaking it. They were trying to make the 
car rock, trying to make it bounce on its springs. They 
were jumping up and down on the back platform, 
bouncing up and down, and that would make the car 
bounce up and dovm. 

“That there were about four or five of the boys— 
maybe more than that—and the one in the middle 
stood there and took his foot and pushed one and the 
other like that (illustrating), pushing them back and 
forth on the car. That the cat calls were loud enough 
for anybody on the streets to hear them; that he did 
not hear any cursing or swearing; that nothing was 
broken before the pane of glass; that it came over his 
shoulder—right shoulder; that it injured his clothes; 
that it was three weeks before it stopped bleeding.” 




“Q. There was nothing vicious about their conduct? 
A. Just pushing and skylarking—regular skylarking.” 

James Benjamin, a witness for plaintiff, testified as fol¬ 
lows (Record, page 10) : 

“My first attention was called to them by their hol¬ 
lering, and then I saw them later, after the car started, 
pulling and hauling one another, grabbing one another 
around the neck, and shoving one another back and 
forth, whistling and hollering, and so forth. That this 
continued from the time the car started until he got 
off at 9th and F Streets N. W. That they kept this 
up all the way in; hollering loud and whistling, and 
cat calls and such like. That he noticed it before the 
car started; ‘they were grabbing one another around 
the neck and shoving one another back and forth, and 
slapping one another, and such like, all the way in. 
That he did not hear any cursing or swearing; the 
conductor was collecting fares; that the conductor did 
not do anything to stop the boys—‘not that I heard.’ ” 

Again (Record, page 11): 

“that he had never seen boys act like that on the 
street; that they kept pulling each other around and 
shoving, all the way in, ‘just a regular rough-house.’ ” 

That Alfred Crosby Kinnanon, the conductor, testified 
(Record, page 13) : 

“We had a bunch of young fellows or boys on the 
back end—were having a sort of good time in gen¬ 
eral, not raising any disturbance, only among them¬ 
selves, singing and playing, and I think I spoke to 
them once not to maJce too much racket to annoy the 
passengers, and they didn’t and didn’t annoy anybody. 
Just before we got to 9th and F Streets, I suppose the 
rush of getting off, pushing and shoving, one of them 
broke the big glass in the car window, and a piece of 
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this glass came down and struck one gentleman in 
the leg. I remember that very distinctly.” 

Miss Rose Eck, whose testimony is referred to by the 
api)ellant, testified, on page 14 of the Record, that she did 
not look back to see if the boys were jostling among them^ 
selves, and did not look back until after the accident hap¬ 
pened. 

We respectfully submit that the court was correct in p>er- 
mitting the case to go to the jury. That the question of 
fact as to the misconduct of the boys, the rowdyism of the 
boys and the jumping up and down on the car, and the 
pulling and hauling on the part of the boys among each 
other, the grabbing of each other around the neck was all 
conduct from which might have resulted and from which 
did result the breaking of the glass which caused the injury 
to plaintiff, and that it was the duty of appellant to properly 
protect plaintiff from said acts of the passengers. This 
duty has been laid down by a number of authorities, and 
except by appellant in his brief, has never been questioned. 

Tn the case of Mullen vs. Wis. Traction Co., 46 Minn., 
474, the court laid down the rule as follows: 

‘Tt is held in general terms that a carrier is bound 
to exercise the utmost diligence in maintaining order 
and guarding the passengers against violence from 
whatever source arising, which might reasonably be 
anticipated or naturally be expected to occur and in view 
of all the circumstances, and the numiber and character 
of the persons on board. If this duty is neglected 
without good cause, and the passenger receives injury 
which might have been reasonably anticipated or 
naturally expected, from one who is improperly re¬ 
ceived and permitted to continue as a passenger, the 
carrier is responsible.” 

In Steamboat Co. vs. Brockett, 121 U. S., 645, the Su¬ 
preme Court said: 
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“The principle is peculiarly api>licable as between 
carriers and passengers, for as held by the same court 
in Stevvart vs. Brooklyn S: C. R. R., 90 N. Y., 591, a 
common carrier is bound, as far as practicable, to 
protect its passengers while being conveyed, from vio¬ 
lence committed by strangers and co-passengers, and 
undertakes absolutely to protect them against any mis¬ 
conduct of its own servants engaged in executing the 
contract.” 

“Common carriers of passengers for hire are bound 
to exercise the utmost vigilance and care in maintain¬ 
ing order and guard those they transport against vio¬ 
lence from whatever source arising, and which might 
be reasonably anticipated or naturally expected to oc¬ 
cur, in view of all the circumstances and of the num¬ 
ber and character of the persons on board.” 

Flint vs. Norwich & N. Y. Transportation Co., 34 
Conn., 554. 

“But though in legal contemplation, they (meaning 
carriers) do not warrant the absolute safety of their 
passengers, they are bound to exercise the utmost dili¬ 
gence and care. The slightest neglect against which 
human prudence or foresight may guard, and by which 
hurt or loss is occasioned, will render them liable in 
damages. Prima facie, where a passenger being car¬ 
ried on a train, is injured without fault of his own. 
there is legal presumption of negligence, casting upon 
the carriers the onus of disproving it.” 

Pitts. 8z Connellsville R. R. vs. Pillow, 76 Pa., 510. 

In Birmingham R. & E. Co. vs. Baird, 54 L. R. A., 752, 
the court said: 

“He is not regarded as an insurer of his passengers’ 
safety against every possible source of danger, but he is 
bound to use all such reasonable precautions as human 
foresight are capable of to make his passengers’ jour¬ 
ney safe and comfortable. He must not only protect 
his passengers against the violence and insults of 
strangers and co-passengers, but, against the violence 
of his own servants.” 
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In Gillingham vs. O. R. R. Co., 14 L. R. A., 798, the court 
said: 


“Among obligations which such a contract imposes 
are to protect the passenger against injury from negli¬ 
gence or wilful misconduct of its servants, and of his 
fellow-passengers and strangers, so far as practical 

sfc 

In Nellis on Street Railways, Par. 275, the court said: 

“The carrier also owes the duty to passengers to con¬ 
serve, by ever)' reasonable means, their convenience, 
comfort, and peace throughout the journey and to pro¬ 
tect them from insult, indignities and personal violence, 
whether of fellow passengers, strangers, or employees 
of the carrier, so far as it can be done in the exercise 
of reasonable care and prudence.’’ 

In Britton vs. R. R. Co. 88 N. C. 536, the court said: 

“The carrier owes to the passenger the duty of pro¬ 
tecting him from the violence and assaults of his fellow 
passengers and will be held responsible for his servants’ 
neglect in this particular, when, by the exercise of 
proper care, the acts of violence might have been fore¬ 
seen and prevented.” 

In New Orleans R. R. Co. vs. Burke, 53 Miss., 200(223), 
the court said: 

“The right and consequently the duty, of the officers 
in charge of a railroad train to preserve order thereon, 
and, if necessary, to eject therefrom all drunken, 
riotous, and disorderly persons, as well as all persons 
violating the reasonable rules and regulations of the 
company has been declared and vindicated in countless 
cases.” 


f 
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In Vinton vs. Middlesex R. R. Co., 11 Allen, 304, the 
court said: 

“Certainly the conductor was not bound to wait un¬ 
til some overt act of violence, profaneness or other 
misconduct had been committed, to the inconvenience 
or annoyance of other passengers, before exercising his 
authority to exclude or expel the offender.” 

Two persons fighting. Woman was caught in door as 
result thereof and injured. On question as to whether car¬ 
rier was negligent in having no conductor on train, court 
savs: 


“The absence of diligence is negligence or neglect; 
and these questions of diligence and negligence are 
questions for jury upon the facts of the case made.” 

In Tall vs. Balto. Co., 90 Md., 248, the court said: 

“The duty to protect passengers against an assault 
by a fellow passenger being a qualified duty, and the 
responsibility for a failure to perfonn that duty ensu¬ 
ing only after servant has neglected to act upon the 
knowledge, or upon facts which ought to have imparted 
knowledge, that the injury was threatened.” 

In Spohn vs. Mo. Pac. R. Co., 87 Mo., 74, the court said: 

“It is the duty of the railroad company and of its 
conductors to use the utmost vigilance and care in 
maintaining order, and in protecting passengers from 
violence and insults from others, though such persons 
be passengers, and a failure so to do will render the 
company liable for damages to a passenger injured by 
reason of such neglect.” 

In Lucy vs. Chi., Gt. Western R. R. Co., 64 Minn., 7, the 
court said: 



“The law is well settled that it is duty of a common 
earner to use the highest d^ree of care reasonably 
practicable in exercising police power to protect its pas- 

passengers 

We are of the opinion that, under the evidence 

It was a question for the jury whether or not such care 
was used. 

In Laring vs. Colder, 8 Barr., 482, the court said: 

But though in legal contemplation, they do not 
warrant absolute safety for their j>assengers, they are 
bound to the exercise of the utmost degree of diligence 
and care. The slightest neglect against which human 
prudence or foresight may guard, and by which hurt 

or loss IS occasioned will render them liable in dam¬ 
ages.” 

Counsel have carefully examined the authorities cited in 
appellant s brief and fail to see where they apply to any 
questions raised in this case. 

The case of Brevard vs. Lincoln Traction Co., 105 N. W., 
635, cited by appellant, was a case where a stranger told a 

passenger to jump ofY the car, when the conductor had 
warned her not to jump. 

The case of Empire State Cattle Co. vs. A. T. & S. F. 
R. R., 135 Fed., 135, was not a f>assenger case. The court 
merely held that the unexpected rise of water and flooding 
the stock yards, did not give a cause of action as it was not 

*^^^*§^cnce for a railroad company in not knowing that the 
river was going to rise 

In Sutton vs. N. Y. C. R. R., et al., 66 N. Y., 243, the case 
was not a passenger case, and the question was whether a 
brakeman was negligent in not looking to see if a person 
was on the track. The court merely stated the general 
principle that negligence is ordinarily a question for the 
jury, but only when facts would authorize a jury to infer it. 
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Chittick vs. Phila. Rapid Transit Co., 22 L. R. A. (N. S.), 
1073, was a case where plaintiff was looking out of a win¬ 
dow nearby a railroad company and there was an electrical 
explosion and plaintiff claimed damages by reason of fright 
and nervous shock, and the court held that there was no 
right of recovery. 

In Grand Rapids & Ind. R. R. vs. Boyd, 65 Ind., 526, the 
court held: 

“A common carrier of passengers is not an insurer 
of the passenger’s safety against all accidents and vi¬ 
cissitudes of travel (this is what is quoted by appellants, 
but opinion goes further saying), but is an insurer 
against all risks caused or increased by the negligence 
of carriers where passengers are not at fault.” 

It is respectfully submitted that the judgment should be 
affirmed. 


Daniel W. Baker, 
John W. Staggers, 
Attorneys for Appellee. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1917. 

No. 3035. 

WASHINGTON RAILWAY AND ELECTRIC COM¬ 
PANY, APPELLANT, 
vs, 

FRANK W. PERRY, APPELLEE. 

ADDENDUM TO AUTHORITIES CITED ON 
APPELLANT'S BRIEF. 

1. The Insufficiency of the Evidence. 

(a) The doctrine of res ipsa loquitur has no appli^ 
cation to the case (Appellant’s Brief, p. 9). 

Anderson vs. Mo. Pac. Ry. Co., 88 Wash., 
139, 152 Pac., 1001, 1003. 

State vs. Standard Oil Co. (Md.), 96 A., 558. 

(b) The specific evidence was insufficient to show 
either 

(1) That a condition of imminent peril existed^ or 

(2) That notice of such condition if it did 
exist was brought home to the employees. 

Add to cases cited on brief, pp. 14, 16, Nash¬ 
ville, etc., Ry. Co. vs, Lowery’s Admr. (Ky)., 
147 S. W., 19, 21, 22, 23; Anderson vs. 
No. Pac. Ry., 88 Wash., 139, 152 Pac., 
1001,1003. 

'Injury arising from the sporadic act of an 
individual or the aggregate impulses of a throng, if 
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outside the limits of conduct reasonably to be ap¬ 
prehended by one under a strong legal duty to be 
most keenly sensitive to guard against prevent¬ 
able wrongs, affords no ground of liability. The 
carrier is not bound to take all possible precautions 
nor every conceivable safeguard for the safety of 
passengers, nor to exercise the utmost diligence 
which human ingenuity can imagine to avert 
injury. . . . These principles are well settled 

and have been steadily adhered to. It is not 
necessary to cite the many cases by which they are 
illustrated but only to apply them to the facts 
before us.” 

Glennon vs. Boston Elec. Ry. Co. (Mass.), 
93 N. E., 700. 

“While it is the duty of a conductor to pre- 
serv^e order on his train, considering the often 
dangerous duties devolving upon him he should be 
allowed a wide discretion in performing them, and 
his superiors should never be mulcted in heavy 
damages where there has been a bona fide, though 
mistaken, attempt to afford protection.” 

Sprinks vs. Railroad Co. (Miss.), 63 So., 190. 

(c) In cases of this character the culpable wrong 
of the company and the employee does not consist 
in the tort of the passenger that inflicts the injury, 
hut consists in the failure of the employee to take 
steps to prevent that tort after he has received reason¬ 
able notice of its imminence. 

Towl vs. Steam Packet Co., 90 Md., 253, 44 
A., 1008. 

3. The Insufficiency of the Declaration (Ap¬ 
pellant’s brief, pp. 22, etc.). 

The case of Baker vs. Warner, 231 U. S., 588, cited on 
p. 5 of appellee’s brief as the leading case on this subject, 
and which it was stated at the bar practically overruled 
Pollard vs. Lyon, 91 U. S., 225, does not overrule that 
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€ase, or any of the principles contended for by the ap¬ 
pellant, but is in entire consonance with them. It simply 
held that after verdict the declaration should be liberally 
construed, and then, if taken together, they show the 
existence of facts constituting a good cause of action, 
defectively set forth or improperly arranged, the motion 
in arrest will be denied,” and then continued: 

The statements in the innuendo, even if 
misplaced, may, after verdict, be treated as sub¬ 
stantive allegations of fact, given by transposition 
their proper position in inducement and collo¬ 
quium.” 

This is far from overruling Pollard vs. Lyorij supra, 
or even remotely holding that essential facts not stated 
in the declaration can be inserted therein merely upon 
the assumption that they were essential to sustain the 
verdict. 

“If a fact essential to the plaintiff’s right of 
action is neither expressly stated or necessarily 
implied from facts which are stated, a verdict will 
not cure the defect and judgment will be ar¬ 
rested.” 

Welch vs, Bryan, 28 Mo., 30. 

“It is not enough to allege a duty exists and 
that the defendant has violated such duty. The 
facts must be stated showing a legal duty. 2 
Thomp. Neg., 1249. Unless the duty results in all 
cases from the facts a declaration so framed is bad 
in substance.” 

Brown vs. Mallet, C. B., 599. 

“It is a general rule in pleading that where any 
fact is necessary to be proved on the trial in order 
to sustain the plaintiff’s right to recover, the 
declaration must contain an averment substan¬ 
tially of such fact in order to let in proof.” 

Bank of U. S. vs. Smith, 11 Wheat., 171. 
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Defects of Substance in the Declaration Can Not Be 
Made Good by the Evidence After Verdict. 

*‘The presumption that there was sufficient evi¬ 
dence to support findings is generally indulged 
only as to such findings as are within the issues 
raised by the pleadings.’^ 

4 C. J,, 778, Sec, 2727, 

^‘When there was no allegation of an essential 
fact it can not be presumed that such fact was 
established by proof." 

Idem, Note 74-a, citing Tumlinson vs. York,. 
20 Texas, 694. 

^‘However, an appellate court can not resort to 
the evidence to establish errors in the conclusions 
of law, and in reviewing the sustaining of de¬ 
fendant's motion in arrest only the petition can 
be considered, the evidence must be disregarded." 

4 C. J., 673, Sec. 2571, citing McWilliams vs. 
Workers Printing Co., 188 Mo., 504, 174 
S. W., 464. 

*Tn actions to recover damages occasioned by 
the negligence of the defendant, it is a well set¬ 
tled principle of pleading that a declaration must 
allege and show sufficient facts on which a duty 
is founded which it is incumbent on the defend¬ 
ant to perform in respect to the rights and safety 
of the plaintiff. This is a fundamental principle 
of piecing, and the right of action in such 
cases is the breach of the duty thus shown." 

Hines vs. Georgetown Gas. Co., 3 App. D. C., 
369, 375, citing Gautret vs, Egerton, L. 
R., 2 C. P., 371. 

Collins vs. Selden, L. R., 3 C. P., 495. 

Respectfully submitted. 

JNO. S. BARBOUR, 
Attorney for Appellant. 














